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Al though  GAO w i l l  c o n s i d e r  protests  o f  
awards "by or for"  t h e  gove rnmen t ,  
a p r o t e s t e r  which i s  n o t  a n  a c t u a l  o r  
p r o s p e c t i v e  o f f e r o r  i n  t h e  p rocuremen t  
is n o t  a n  i n t e r e s t e d  p a r t y  t o  c o n t e s t  t h e  
r e s t r i c t i v e n e s s  of t h e  s p e c i f i c a t i o n s .  

u . S .  PolyCon Corp. p r o t e s t s  a p rocuremen t  f o r  c e n t r a l  
steam s y s t e m  improvements ,  i n c l u d i n g  a n  unde rg round  heat  
d i s t r i b u t i o n  s y s t e m  ( i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  1940571,  
c o n d u c t e d  o n  b e h a l f  o f  t h e  Depar tment  o f  Energy  ( D O E )  by 
t h e  Brookhaven N a t i o n a l  L a b o r a t o r y ,  a DOE research f a c i l i t y  
o p e r a t e d  by a p r ime  management c o n t r a c t o r ,  Associated 
U n i v e r s i t i e s ,  I n c .  All p a r t i e s  agree t h a t  t h i s  p r o t e s t  
i n v o l v e s  t h e  award of a s u b c o n t r a c t  "by o r  f o r "  t h e  
government .  - See 4 C.F.R.  Q 2 1 . 3 ( f ) ( 1 0 )  ( 1 9 8 5 ) .  

c a t i o n s  f o r  t h e  unde rg round  h e a t  d i s t r i b u t i o n  s y s t e m  t h a t  
require coated s t e e l  c o n d u i t  ( p r o t e c t i v e  c a s i n g  a round  
p i p i n g )  a re  u n d u l y  r e s t r i c t i v e  o f  c o m p e t i t i o n  b e c a u s e  t h e y  
p r e c l u d e  PolyCon f r o m  o f f e r i n g  i t s  n o n - m e t a l l i c  sys t em.  
PolyCon a l s o  c o n t e n d s  t h a t  t h e s e  same s p e c i f i c a t i o n s  f o r  
coated s teel  c o n d u i t s  a re  n o t  s u f f i c i e n t l y  r i g o r o u s  t o  
i n s u r e  t h a t  a n  a d e q u a t e  s y s t e m  w i l l  be f u r n i s h e d .  W e  
d i s m i s s  t h e  p r o t e s t  b e c a u s e  PolyCon is  n o t  a n  a c t u a l  or 
p r o s p e c t i v e  o f f e r o r  u n d e r  t h e  s o l i c i t a t i o n  and is therefore 
n o t  a n  i n t e r e s t e d  p a r t y  to  contest t h e  v a l i d i t y  of t h e s e  
s p e c i f i c a t i o n s .  

J a n u a r y  15, 1985,  i s  p u r s u a n t  t o  t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  of 1984 ( C I C A ) ,  31  U.S.C.A. 6 s  3551-3556 
(West Supp. 1985). S e c t i o n  2 7 4 1 ( a )  o f  C I C A  d e f i n e s  a n  
" i n t e r e s t e d  p a r t y "  e l i g i b l e  t o  p r o t e s t  as a n  " a c t u a l  o r  

PolyCon c o n t e n d s  t h a t  p o r t i o n s  of t h e  IFB s p e c i f i -  

Our c o n s i d e r a t i o n  of b i d  p ro tes t s ,  f i l e d  on  o r  a f t e r  
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prospec t ive  b idder  or o f f e r o r  whose d i r ec t  e c o n o m i c  
i n t e r e s t  wou ld  be a f f e c t e d  by  t h e  award o f  t h e  c o n t r a c t  
or by f a i l u r e  t o  award t h e  c o n t r a c t . "  
a e f i n i t i o n  h a s  b e e n  i n c o r p o r a t e d  i n  o u r  B i d  P r o t e s t  
R e g u l a t i o n s  i m p l e m e n t i n g  C I C A .  4 C . F . R .  S 21 .O(a) .  
Thus ,  w h i l e  w e  w i l l  c o n s i d e r  s u b c o n t r a c t o r  p r o t e s t s  w h e r e ,  
as here,  t n e  s u b c o n t r a c t  is  "by or for"  t h e  g o v e r n m e n t ,  
w e  w i l l  o n l y  do so w h e r e  t h e  protester  i s  a n  a c t u a l  o r  
p r o s p e c t i v e  o t f e r o r  u n d e r  t h e  s o l i c i t a t i o n .  

T h i s  s t a t u t o r y  

W e  f i n d  t h a t  PolyCon i s  n o t  a n  a c t u a l  o r  p r o s p e c t i v e  
o f fe ror  u n d e r  t h i s  s u b c o n t r a c t  s o l i c i t a t i o n ,  b u t  o n l y  a 
p o t e n t i a l  s u b c o n t r a c t o r  or s u p p l i e r  t o  s u c h  a n  o f f e r o r .  
F i r s t ,  t h e  s o l i c i t a t i o n  was n o t  s i m p l y  for s u p p l y i n g  a n  
u n d e r g r o u n d  heat d i s t r i b u t l o n  s y s t e m .  R a t h e r ,  t h e  so l ic i -  
t a t i o n  was for  c e n t r a l  steam s y s t e m  i m p r o v e m e n t s  a n d  
c o n t e m p l a t e a  award t o  a g e n e r a l  c o n s t r u c t i o n  c o n t r a c t o r  
s i n c e  t h e  s c o p e  of work i n c l u d e d  d e m o l i t i o n  of a n  e x i s t i n g  
boi ler ,  a l t e r a t i o n  of b u i l a i n g  f o u n a a t i o n s ,  a n d  v a r i o u s  
other m o d i f i c a t i o n s  t o  b u i l d i n g s ,  as  w e l l  as t h e  p r o v i s i o n  
a n a  i n s t a l l a t i o n  ot a n  u n a e r y r o u n a  nea t  d i s t r i b u t i o n  
s y s t e m .  PolyCon h a s  t r a d i t i o n a l l y  characterizea i t s e l f  as 
s o l e l y  a s u p p l i e r  of u n a e r g r o u n a  p i p i n g  s y s t e m s ,  n o t  a s  a 
g e n e r a l  c o n s t r u c t i o n  c o n t r a c t o r .  I n d e e d ,  PolyCon has t i l e d  
23 b i d  pro tes t s  w i t h  o u r  O f r i c e  s i n c e  A u g u s t  14&3 con- 
c e r n i n g  these u n d e r g r o u n d  c o n d u i t  s p e c i f i c a t i o n s .  I n  these 
prior pro tes t s ,  i t  n a s  g e n e r a l l y  characterized i t se l f  as a 
s u p p l i e r  of u n d e r g r o u n d  heat  d i s t r i b u t i o n  s y s t e m s  or s u c h  
c a n  be a i s c e r n e a  f r o m  t n e  recoru. - See PolyCon Corp.-- 
R e q u e s t  f o r  R e c o n s i a e r a t i o n ,  B-218304.2 e t  a l . ,  J u n e  24, 
1 9 b 5 ,  85-1 CPL, 11 714. I n  n o n e  ot t h e  pr ior  cases does i t  z- 

a p p e a r  t h a t  PolyCon b i d  as a g e n e r a l  c o n s t r u c t i o n  con- 
t ractor  upon a c o n t r a c t  s u c h  as t h a t  here. 

S e c o n d ,  t h e  Navy a lso repor t s  t h a t  PolyCon is  n o t  a 
b o n a  f i d e  o f f e r o r  u n d e r  t h i s  s o l i c i t a t i o n  b u t  is m e r e l y  a 
s u p p l i e r  t o  a g e n e r a l  c o n s t r u c t i o n  c o n t r a c t o r  w h i c h  w o u l d  
r e c e i v e  t h e  award. PolyCon was p r o v i d e d  a copy  o f  DOE'S 
repor t  a n d  h a s  n o t  d i s p u t e d  t h i s  s t a t e m e n t ,  a l t h o u g h  it 
d i d  d i s p u t e  a l l  o ther  matters i n  t h e  report .  Thus,  t h e  
o n l y  s t a t e m e n t  i n  t h e  recora i n d i c a t i n g  t h a t  PolyCon is 
other t h a n  a mere s u p p l i e r  is a b r i e f ,  o n e  s e n t e n c e  
a s s e r t i o n  by PolyCon i n  i t s  i n i t i a l  protest  t h a t  i t  1s a 
"prime bidder." However, w e  h a v e  n e l d  i n  a case i n v o l v i n g  
t h i s  same firm t h a t  a b r i e f  a s s e r t i o n  of prime bidaer 
s t a t u s ,  w i t h o u t  s u b s t a n t i a t i o n ,  is i n s u f f i c i e n t  t o  c o n f e r  
s t a n d i n g  where,  as  nere,  t n e  e v i a e n c e  i n d i c a t e s  t h a t  t h e  
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protester has always been a subcontractor/supplier. 
PolyCon Corp.-- Request for Reconsideration, B-218304.2 
et al., supra. 

- See 

-- 
Tnus, we conclude that PolyCon is not a potential 

offeror for the award of the subcontract in this case. 
Accordingly, it is not an interested party and i t s  protest 
will not be considered. 

This protest is aismissed. 

GkdJ &Y 
Ronald Berg% 1 
Deputy AssociWe 

General Counsel 




